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The Society for Conservation Biology  ·  Center for Biological Diversity 
 
To  
 
Laura Davis 
Associate Deputy Secretary of the Interior  
 
and 
 
Alan D. Thornhill, Scientific Advisor 
BOEMRE, Department of the Interior 
1849 C Street, NW 
MS 5428  
Washington, DC 20240–0002 
 
September 20, 2010 
 
Delivered by Email and Registered Mail:     
 
 Email address:  DOI_Science_Integrity@ios.doi.gov 
 

RE: 1) Comments from the Society for Conservation Biology (SCB), and Center for 
Biological Diversity (Center) on FR Vol. 75, No. 168, Doc. 2010–21591, Proposed Scientific 
Integrity Policy of the Department of the Interior 
 
 
 
INTRODUCTION 
 
The Society for Conservation Biology is taking this opportunity to submit comments in response 
to the Proposed Scientific Integrity Policy of the Department of the Interior. 
 
The Society is an international professional organization dedicated to promoting the scientific 
study of the phenomena that affect the maintenance, loss, and restoration of biological diversity. 
The Society's membership comprises a wide range of professionals committed to the 
conservation and study of biological diversity:  resource managers, educators, government and 
private conservation workers, and students make up over 7,500 members worldwide. 
 
The Center for Biological Diversity is a non-profit, public interest environmental organization 
dedicated to the protection of native species and their habitats through science, policy, and 
environmental law. The Center has over 42,000 members throughout the United States. 
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We are pleased that Interior is pursuing a Department-wide policy addressing scientific integrity.  
We have several comments that we trust will be helpful in the development of the final policy.  
We are grateful for the opportunity to share our recommendations and look forward to the 
implementation of policies that enhance scientific integrity in the federal government. 
 
Overall, we suggest that the Secretary make clear that the policy applies to all agency personnel 
and officials, that it is enforceable and binding with consideration for training, counseling and 
guidance for all so as to avoid Draconian approaches that discourage creativity and dialogue. 
 
We also suggest that all concerned be briefed on the applicable law at all levels and that the 
Secretary prepare a memorandum to share with the OSTP, Justice, OGE and other offices and 
with OMB and Congress on improvements in whistleblower protection law, budgets and 
information sharing that legislation or executive action across the agencies could help bring 
about. 
 
Finally, we suggest that this policy be applied, along with revised regulations to implement the 
Endangered Species Act, to the decisions noted in GAO and IG reports of 2007-09 on decisions 
by Bush Administration officials that appeared to be irregular. 
 
Comments: 
 

I. The Proposed Policy Does Not Adequately Address the Scientific Integrity 
Memorandum Issued by the President on March 9, 2009.1 
 
The memo includes principles a through f.  Under Roman numeral I, we will address each that 
we believe the proposed policy does not satisfy: 
 

(a) The selection and retention of candidates for science and technology positions in the 
executive branch should be based on the candidate’s knowledge, credentials, 
experience, and integrity; 

 
The proposed policy does not address this Administrative priority. We continue to suggest that 
candidates for science-related positions and their supervisors have advanced education or 
professional experience that is directly relevant to the majority of their anticipated work and that 
which they oversee.2  In addition, the education and experience of current and potential senior 

                                                           
1 Obama, B. Memorandum for the Heads of Executive Branch Departments and Agencies, Subject: Scientific 
Integrity, March 9, 2009, available at http://www.whitehouse.gov/the_press_office/Memorandum-for-the-Heads-of-
Executive-Departments-and-Agencies-3-9-09/. 
2 Society for Conservation Biology, Recommendations for Actions by the Obama Administration and the Congress 
to Advance the Scientific Foundation for Conserving Biological Diversity, (December 2008), available at 
http://www.conbio.org/Activities/Policy/docs/SCB2008TransitionTeamRecommendations.pdf and appended here. 

http://www.conbio.org/Activities/Policy/docs/SCB2008TransitionTeamRecommendations.pdf
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staff who are engaged in science and technology policy and management should be reviewed and 
adjustments in assignments or selection made accordingly.3 
 
In addition, federal scientists in some agencies, due to varying interpretations by different 
agencies4 of a federal conflict of interest statute (18 U.S.C. §208), are currently discouraged 
from participating on the boards of private organizations, including nonprofit scientific societies.  
Leadership in scientific societies dedicated to conducting and advancing science should not be 
regarded as a conflict of interest.  Not only does this current interpretation hamstring the 
opportunities of scientists currently working in the government, but it also diminishes the appeal 
of government service careers for talented individuals who may not agree to have their 
professional development so limited.  Participation in scientific societies should be regarded as a 
key component of advancing the missions of the federal agencies, and election or appointment to 
a leadership position in one of these organizations should be hailed as an achievement.5 
 
Therefore, the Society recommends that in conjunction with this policy the DOI and those of its 
agencies that have a restrictive interpretation of section 208 or any related provision substantially 
revise that so as to clearly encourage their staff scientists to participate on the boards and in the 
activities of such societies, support their membership in them and publishing in external peer-
reviewed journals, and promote opportunities for professional development through scientific 
conferences and training.6  The policy can make clear that should actual circumstances 
presenting conflicts of interest arise, then recusal is an appropriate preventative measure. 
 
 

(b) Each agency should have appropriate rules and procedures to ensure the integrity 
of the scientific process within the agency; 

 
The proposed policy appears limited to an outline of the process for punishment for misconduct.  
It fails to address the problem of scientific findings being manipulated for what appear to be 
reasons that are at odds with the best available science and the purposes of the statute being 
implemented. 
 
For example, the Society recommends the Administration revisit decisions under the ESA for 
which there is significant and credible evidence of irregular procedures or effects including those 
questioned by the GAO or Inspectors General.7  Reports by the GAO, Inspectors General, and 
                                                           
3 Society for Conservation Biology, Comment to the White House Office of Science and Technology Policy on 
President Obama’s Scientific Integrity Initiative (May 2009). 
4 The Forest Service and Fish and Wildlife Service under the previous administration chose to ignore the expert 
advice of the Office of Government Ethics on interpreting 18 U.S.C. Sec. 208 in order to erect high barriers to 
service on boards of scientific societies.  Such potential over-reaching should be reviewed and corrected. 
5 Society for Conservation Biology, Comment to the White House Office of Science and Technology Policy on 
President Obama’s Scientific Integrity Initiative (May 2009). 
6 Society for Conservation Biology, Comment to the White House Office of Science and Technology Policy on 
President Obama’s Scientific Integrity Initiative (May 2009). 
7 SCB, Transition Recommendations, Recommendation #2. 
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numerous court decisions have documented at least 18 potential instances of political 
interference with decisions on listing of species and designation of critical habitat in recent 
years.8 
 

(c) When scientific or technological information is considered in policy decisions, the 
information should be subject to well-established scientific processes, including peer 
review where appropriate, and each agency should appropriately and accurately reflect 
that information in complying with and applying relevant statutory standards; 

 
We would recommend that an agency-wide policy be in place which specifically addresses peer 
review.9  While the USGS has a peer review policy, there must be a way to ensure that all 
science that is performed at DOI is reliable and of the highest caliber, and it is important that 
scientific findings be subjected to an independent, external peer review process unless there are 
sound reasons for making an exception, in which case the agency should err of side of caution 
and resolve any doubt in favor of protecting the resources in question.10 
 
In addition to benefiting federal scientists, submission of work for publication in peer-reviewed 
journals may encourage collection and synthesis of higher quality data.  The peer review process 
encourages careful study design, rigorous analysis of data, and reliability of the information 
published.  This information could also become more readily available to the public and can 
benefit the greater scientific community with the appropriate agreements between the 
Government and the journals. 
 
Further, memberships, attendance, and participation in professional conferences, continuing 
professional education, and subscriptions to journals should be paid for by the agencies for its’ 
professional employees in order to retain and build their skills and networks.  The free flow of 
information is one of the bedrock principles supporting the entire discipline of science, and 
federal scientists must be allowed to engage openly in this community.  In order to maintain the 
highest caliber of scientists, the federal agencies must endorse scientific collaboration with the 
public and private sector and actively support the professional advancement of government 
scientists.11   
 
 

                                                           
8 SCB, Transition Recommendations, Recommendation #2.  See also Witness testimony before the House Natural 
Resources Committee, including representatives of the Union of Concerned Scientists and other organizations, who 
have posted evidence that may support further review;  See 
http://www.ucsusa.org/scientific_integrity/abuses_of_scinece/oversight-of-endangered.html and 
http://www.biological diversity.org/publications/papers/PoliticizingExtinction.pdf 
9 American Fisheries Society, Society for Conservation Biology, Society of Wetland Scientists, The Wildlife 
Society, Letter to Department of Interior Secretary Ken Salazar at 2 (May 2010). 
10 American Fisheries Society, Society for Conservation Biology, Society of Wetland Scientists, The Wildlife 
Society, Letter to Department of Interior Secretary Ken Salazar at 2 (May 2010). 
11 Society for Conservation Biology, Comment to the White House Office of Science and Technology Policy on 
President Obama’s Scientific Integrity Initiative (May 2009). 

http://www.ucsusa.org/scientific_integrity/abuses_of_scinece/oversight-of-endangered.html
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(d) Except for information that is properly restricted from disclosure under procedures 
established in accordance with statute, regulation, Executive Order, or Presidential 
Memorandum, each agency should make available to the public the scientific or 
technological findings or conclusions considered or relied on in policy decisions; 

 
Without a transparent and ethical process for dealing with scientific research and scientific 
conduct, the science that is performed at DOI may continue to be called into question. 
 
We therefore recommend that DOI use a transparent process to inform the public when there are 
disagreements between science and preferred natural resource policies so that the public and 
Congress are informed of the risks to natural resources that they care about.12 
 
Further, we recommend DOI make available draft documents and scientific reports for public 
review, and allow scientists to publicly comment on any final version to which they contributed. 
Short of classified or proprietary information, scientists should be able to offer their scientific 
opinions as private citizens without fear of retaliation.13  
 
Finally, the Society suggests that the docket for an agency decision should include the following: 
 

• The scientific rationale for the decision. 
• All scientific documents and data used to support the final decision. 
• An indexed summary of all materials received from outside parties, including other 

federal agencies.  If all communication was oral, a memo should be prepared and entered 
into the docket summarizing the information discussed. 

• If relevant, a minority report voicing any significant dissenting scientific views and the 
evidence on which they are based, and an explanation of how the agency resolved such 
differences. 

• The names and roles of each official and employee who participated in the decisions. 
 
Increasing the availability of federal scientists to media, congressional, and public inquiries will 
go a long way towards dispelling the effects of widespread political interference.  However, this 
must be done under a central, official communications policy that clearly defines the role of 
public affairs officers as facilitators of, not guards against, open communication.14 
 

(e) Each agency should have in place procedures to identify and address instances in 
which the scientific process or the integrity of scientific and technological information 
may be compromised; 

                                                           
12 American Fisheries Society, Society for Conservation Biology, Society of Wetland Scientists, The Wildlife 
Society, Letter to Department of Interior Secretary Ken Salazar at 2 (May 2010). 
13 Union of Concerned Scientists, Draft Comments on the Department of the Interior Proposed “Scientific Integrity” 
Policy, September 10, 2010 at 3. 
14 Society for Conservation Biology, Comment to the White House Office of Science and Technology Policy on 
President Obama’s Scientific Integrity Initiative (May 2009). 
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The proposed policy does not address this Administrative priority.  Again, the proposed policy is 
more a tool to punish misconduct as opposed to supplying proactive processes to prevent 
scientific information from being compromised. 
 
For example, any alterations in scientific findings by or at the direction of political appointees 
should be documented and made publicly available along with the reasons and scientific basis for 
the change; this should deter changes that lack substantiation.15 

(f) Each agency should adopt such additional procedures, including any appropriate 
whistleblower protections, as are necessary to ensure the integrity of scientific and 
technological information and processes on which the agency relies in its decision-
making or otherwise uses or prepares. 

(i) The Proposed Policy Inappropriately Excludes Decision Makers and Political 
Appointees  

 
The proposed policy will not apply to decision makers.16  The proposed policy states the 
following definition: 

 
B. Decision Makers 
Departmental employees who: 
(1) Are not engaged in scientific activities; 
(2) Communicate, recommend, or decide policy or management; 
(3) Communicate, recommend, or decide expenditure of 
Departmental funds; and 
(4) Rely in part on scientific products, or on documents compiled 
and translated from scientific products, to ensure that agency 
actions are supported by evidence and have a rational basis, and 
are not arbitrary or capricious. 
 
During the conduct of Departmental business, decision makers 
may be involved in editing of documents for clarification of major 
points to aid decision making. Such editing is beyond the scope of 
this chapter. 

 

                                                           
15 This suggestion was made by biologist Mike |Kelly, formerly of the National Marine Fisheries Service, protected 
species division, in his testimony before the House Natural Resources Committee in July of 2007 in which he stated 
that NOAA official Jim Lecky had reversed Kelly’s jeopardy opinion under pressure from the White House, leading 
to the largest Klamath River salmon die-off on record.  This suggestion has also been made by others including SCB 
on page 5 of our Recommendations to the Obama Administration of December 2008. 
16 Department of the Interior, Proposed Scientific Integrity Policy of the Department of the Interior, Part 3.10B. 
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We find this a troubling provision.  It is at the higher levels of the Department, under the 
pressure of politics, that manipulation of science can do significant damage.  Not only do we 
recommend that decision makers be held to the same standards, we recommend the following: 
  

1. That decision makers reveal all conflicts of interest and recuse themselves from 
influencing decision-making on the issues on which they have a financial conflict of 
interest.17 
 

2. To the extent possible, create an institutional firewall between those compiling scientific 
information and those crafting policy to ensure that policy makers do not have the 
opportunity to edit, influence, manipulate or otherwise interfere with the scientific 
content. (This precaution is not intended to limit collaboration aimed at developing better 
legal and scientific standards and further research.)18 

3. In order to ensure that each agency has appropriately and accurately considered scientific 
information in its compliance with statutory standards, a system of accountability must be 
established.  Senior authors should sign their initial assessments and opinions.  In 
addition, political appointees should be required to sign all changes they make and cite 
the science justifying the change in a draft or final biological opinion under legislation 
such as the ESA.19 

(ii)  A Responsible Official Must Be Charged with Guiding the Policy 
 
We propose that a responsible official must be designated to guide the implementation, 
development, and application of such a policy across the agency. This should make the science 
more transparent, protect DOI scientists, and improve the objectivity and reliability of the DOI 
scientific enterprise as a whole.20   
 

 

II. We Suggest the Proposed Policy Should Be Tested Against Past Suspect Decisions, 
including those noted by the GAO or IG that have not yet been fully and publicly 
reviewed in a Transparent Process to Establish Whether the Proposed Policy Would 
Have Prevented the Transgression  and Whether the Past Decision Should Be Changed. 

 
As noted above there are numerous questionable ESA decisions not yet reviewed that Secretary 
Salazar promised Senator Ron Wyden, chair of the Public Lands Subcommittee of the Senate 
Energy Committee during his confirmation hearing that he would review. 

                                                           
17 SCB, Transition Recommendations, Recommendation #5. 
18 SCB, Transition Recommendations, Recommendation #5. 
19 SCB, Transition Recommendations, Recommendation #2, page 5, under Consultation. 
20 American Fisheries Society, Society for Conservation Biology, Society of Wetland Scientists, The Wildlife 
Society, Letter to Department of Interior Secretary Ken Salazar at 2 (May 2010). 
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As stated by Mr. Ruch, discussing the Commerce Office Inspector General Report: 
 

In 2005, a Commerce Office of Inspector General report found that a 
key NMFS biological opinion on the effects of diverting Sacramento 
River water from the San Francisco Bay Delta to thirsty Southern 
California had been improperly altered to find no adverse effects. The 
responsible party identified by the Inspector General was one James 
Lecky, a regional official. Shortly thereafter Mr. Lecky was promoted 
to become the agency’s Director of Protected Resources, in which 
position he oversees production of all the biological opinions on 
threatened and endangered species; …. 
 

Using this transgression (and subsequent promotion) as an example, we ask, under the proposed 
policy as it stands now, how this transgression and subsequent promotion would have been 
prevented, discovered or addressed and how they will be addressed now if upon review they are 
found to be in need of further correction? 
 
 

III.   We Suggest the Policy Contain Concrete Processes for Reviewing and Reversing Questionable 
Decisions 
 
Scientists should be able to bring to the attention of an independent body that a decision may 
have been made based on non-scientific criteria.  Further, the scientist should be able to make 
this appeal without fear of retaliatory action.21 
 
 

IV.  We Recommend the Policy Contain Strong Whistleblower Protections 
 
To ensure that the science is being used properly to implement natural resource decisions, 
science that contradicts these decisions should not be supressed, and scientists who report 
suppression or other scientific misconduct should be afforded whistleblower protections.22 
 
We incorporate by reference here, the full testimony of Jeff Ruch, Executive Director of Public 
Employees for Environmental Responsibility (PEER), before the House Natural Resources 
Committee on May 9, 2007, entitled “Endangered Species Act Implementation: Science or 
Politics?”.23 
 
                                                           
21 SCB, Transition Recommendations, Recommendation #5. 
22 American Fisheries Society, Society for Conservation Biology, Society of Wetland Scientists, The Wildlife 
Society, Letter to Department of Interior Secretary Ken Salazar at 1 (May 2010). 
23 Available at 
http://resourcescommittee.house.gov/index.php?option=com_jcalpro&Itemid=32&extmode=view&extid=50 
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We highlight in particular the following testimony from Mr. Ruch: 
 

… 
 

In the federal civil service, scientists risk their jobs and their careers if they 
are courageous enough to deliver accurate but politically inconvenient 
findings. For openers, the practice of “good science” is not recognized as 
protected activity under the federal Whistleblower Protection Act, unless 1) 
the scientist is reporting a falsification or other distortion that violates a law 
or regulation; or 2) the scientific manipulation creates an imminent danger 
to public health or safety. 
 
Absent those unusual circumstances, a disclosure of a skewed methodology, 
suppression of key data or the alteration of a data-driven recommendation is 
treated as if it were a policy dispute, for which the disclosing scientist has no 
legal protection or standing.  
 
The only body of law that protects government scientists is the handful of 
environmental statutes, …. The ESA, however, has no such whistleblower 
provision. Moreover, the Bush administration has recently ruled that all but 
two of the six environmental laws with such whistleblower provisions are 
off-limits to federal employees under the doctrine of sovereign immunity—
based on the old English common law maxim that “The King Can Do No 
Wrong.”  

 
“Endangered Species Act Implementation: Science or Politics?” Before the H. Comm. on 
Natural Resources, 110th Cong. (2007) (statement of Jeff Ruch, Executive Director, Public 
Employees for Environmental Responsibility). 
 
We are concerned that there are no provisions in the policy for protecting scientists who want to 
do the right thing by reporting abuse and unethical activities.  Currently all the proposed policy 
provides is how one may be punished; hardly endorsement that the Department is concerned for 
the personal integrity of its scientists.  As we stated in our joint letter to Interior dated May 28, 
2010, “…[T]o ensure that the science is being used properly to implement natural resource 
decisions, science that contradicts these decisions should not be suppressed, scientific 
misconduct should be punished, and scientists who report suppression or other scientific 
misconduct should be afforded whistleblower protections.”24  Given the weak state of the general 
law, the policy should provide for protections by contract and by regulation. 
 

                                                           
24 The Wildlife Society, American Fisheries Society, Society for Conservation Biology, Society of Wetland 
Scientists, Letter to Interior Secretary Salazar regarding the April 28, 2010 Inspector General Report on Interior’s 
Lack of a Scientific Integrity Policy, (May 28, 2010), available at 
http://www.conbio.org/activities/policy/docs/InteriorIntegrity_sigon.pdf 
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We  suggest that Interior further offer whistleblower protection to outside vendors and 
contractors.  Interior should also provide regular training and post information to ensure that 
employees and contractors of government agencies are fully aware of their rights regarding 
publication of their research, communication with the media, and freedom to anonymously report 
waste, fraud, and abuse.25 
 
 

V. The Definitions for Research and Scientific Misconduct Are Incomplete 
 
The proposed policy states the following in the Definitions section: 
 

I. Research Misconduct 
Fabrication, falsification, or plagiarism in proposing, performing, or reviewing 
research, or in reporting research results. Research misconduct does not 
include honest error or differences of opinion. (This definition is quoted from 
The Federal Policy on Research Misconduct (65 FR 76260–76264).) 
 
…. 
 
N. Scientific Misconduct 
Fabrication, falsification, or plagiarism in proposing, performing or reviewing 
scientific activities and their products. 

 
We suggest that these definitions include anyone who induces, or tries to induce in others, any of 
the above. 
 
 

VI. The Policy Must Provide Those Accused of Misconduct Are Not Deprived of Due Process26 
 
The Definitions state the following: 
 

B. Disciplinary Action 
(1) Once a supervisor has verified an employee's misconduct under section 
3.8A, the supervisor will administer disciplinary action in accordance with 
DOI personnel policies and using for guidance the Departmental Manual 
chapter on “Discipline and Adverse Actions” 370 DM 752. Supervisors 
should:.  
(i) Select the penalty they believe necessary to correct the misconduct and to 
discourage repetition; and 

                                                           
25 SCB, Transition Recommendations, Recommendation #5. 
26 The Ornithological Council, Draft Comments on the Department of the Interior Proposed “Scientific Integrity” 
Policy, September 16, 2010. 
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(ii) Evaluate each situation to ensure that the actions proposed and taken are 
reasonable.  
(2) When there is a significant unauthorized departure from accepted 
practices, or repeated violations of a less serious nature, supervisors may 
propose and decide on appropriate penalties, including termination of 
employment. 
 

This provides that a supervisor, at her or his sole discretion, can take disciplinary action against 
an employee.  There are no provisions for a hearing on the record in front of an impartial party; 
the ability for the accused to call witnesses or mount a defense.  In short, there must be due 
process. 
 
Further, employees accused of misconduct should have the right to appeal their penalty, once 
exhausted administratively, to Article III courts. 
 
We thank you for this opportunity to comment on the proposed scientific integrity policy.  We 
suggest that you consider ways in which you can improve it after a period of interim application 
if it is implemented without extending the comment period. 
 
 
 
Sincerely,  
 
 
 
 
 
John M. Fitzgerald, J.D., Policy Director 
We for Conservation Biology  
 
 
 
 
 
Noah Greenwald, M.S., Endangered Species Program Director 
Center for Biological Diversity 
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